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OP1 NI ON

McMurray, J.

This action originated as an action for |egal malpractice.
The appellant, who is an inmate in a Departnment of Corrections
facility, alleges that he filed a civil rights action, pro se, in

the Federal District Court at Geenville against certain officials



of Hawki ns County. He further avers that after filing the action,
he contracted with the defendant, Ogle, to represent him Under
the terns of the agreenent, Ogle accepted enploynment by the
plaintiff whereby it was agreed that Ogle would receive a non-
refundabl e fee of $7,500.00 and $2,500.00 for investigation and
preparation of depositions, and that any unused portion of the
$2,500. 00 woul d be refunded. The appellant further charges that
Qgle failed to do any investigative work or prepare any deposi -
tions. He asserts that Ogle, thereby, breached his contract of

enpl oynment and refused to refund nonies owed to the plaintiff.

The plaintiff further clains in his conplaint that "in the

event the suit was dism ssed the full amount of $2,500. 00 woul d be

refunded."” He further charges that the "defendants/enbezzl enent of
plaintiff's funds ... was the primary factor in the dism ssal of
plaintiff's lawsuit." He seeks a noney judgnment and punitive

damages agai nst the defendants.

The defendants filed a notion to dism ss pursuant to both Rul e
12 and Rul e 56, Tennessee Rules of Cvil Procedure. 1In support of
their notion, the affidavit of Carl R Ogle, Jr., was filed. The
affidavit is rather lengthy and is attached hereto as an appendi x
to this opinion. The plaintiff filed a response to the notion to
di sm ss, however, he failed to present any countervailing evi dence,

by affidavit or otherwise. The court considered the defendants



notion as a notion for summary j udgnent and sustai ned the notion on
the grounds that the plaintiff failed to counter Ogle's affidavit

as to the standard of requisite care citing Krug v. Anbrose,

Wlson, Gimnm & Durand, 845 F.Supp 522, affirmed 16 F.3d 1220,

certiorari denied 114 S. C. 2103, 128 L. Ed.2d 664. The trial court
al so found that with respect to the claimfor the return of nonies,
t he noni es were not tendered to the defendant by the plaintiff, but
his sister, Pat Lowe, w th whom defendant corresponded directly
concerning the potential return of those nonies not used for
expenses. He further found that Pat Lowe was a necessary party to
this action and also found that the failure to join a necessary
party constituted grounds for dismssal pursuant to Rule 19,

Tennessee Rules of G vil Procedure.

The appellant franes his issues for our review as foll ows:

Whet her the Chancery Court in granting sunmary
judgnment inproperly decided appellant's issue of the
defendant's failure to conply with the contractua
agreenment for attorney services.

Poi nt |

The Chancery Court shoul d not have granted sunmary
j udgnment because the factual disputes were ignored.

Point 11
The Chancery Court shoul d not have granted sunmary
judgnment on appellant's failure to counter the

defendant's affidavit.

Point 111



The Chancery Court should not have granted summary
judgnent for failure of the appellant to anend
[sic] athird party.

Rul e 56, Tennessee Rules of Cvil Procedure, (at all tines

material hereto) provided in pertinent part provides as follows:*®

ol e ety bty - A party agai nst whom
a claim counterclaim or cross-claimis asserted or a
decl aratory judgnent is sought may, at any tinme, nove
wth or wthout supporting affidavits for a summary
judgnment in the party's favor as to all or any part
t her eof .

ol vt v brrree by ttererr. - The notioon
shal | be served at least thirty (30) days before the tine
fixed for the hearing. The adverse party prior to the
day of hearing may serve opposing affidavits. The
judgnment sought shall be rendered forthwith if the
pl eadi ngs, depositions, answers to interrogatories, and
adm ssions on file, together wwth the affidavits, if any,
show that there is no genuine issue as to any nateri al
fact and that the noving party is entitled to judgnment as
a matter of |aw
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Pebrryr vyl - Supporting and opposing affidavits
shal | be made on personal know edge, shall set forth such
facts as woul d be adm ssible in evidence, and shall show
affirmatively that the affiant is conpetent totestifyto
the matters stated therein. Sworn or certified copies of
all papers or parts thereof referred to in an affidavit
shal | be attached thereto or served therewith. The court
may permt affidavits to be supplenented or opposed by
depositions, answers to interrogatories, or further
affidavits. [t 0 vt brr v e et by
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'Rul e 56 was anended subsequent to the filing and resol uti on of the nmotion for
sunmary judgnent in this case.
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plrvrsr pertyr. .. (Enphasis added).

L T T O O O A N AR Vo [V Mo I
appear fromthe affidavits of a party opposi ng the notion
that such party cannot for reasons stated present by
affidavit facts essential to justify the opposition, the
court may refuse the application for judgnent or nay
order a continuance to permt affidavits to be obtained
or depositions taken or discovery to be had or may nake
such other order as is just.

Qur standard of review in considering the propriety of

summary judgnent is well-settl ed:

The standards governi ng an appel |l ate court's revi ew
of a trial court's action on a notion for summary
judgnent are well settled. Since our inquiry involves
purely a question of law, no presunption of correctness
attaches to the trial court's judgnent, and our task is
confined to review ng the record to detern ne whet her the
requi renents of Tenn. R G v. P. 56 have been net. Cowden
v. Sovran Bank/Central South, 816 S.W2d 741, 744 (Tenn.
1991). Tenn. R CGv. P. 56.03 provides that summary
judgnment is only appropriate where: (1) there is no
genui ne issue with regard to the materi al facts rel evant
to the claimor defense contained in the notion, Byrd v.
Hall [v. Hall], 847 S.W2d 208, 210 (Tenn. 1993); and (2)
the nmoving party is entitled to a judgnent as matter of
law on the wundisputed facts. Anderson v. Standard
Regi ster Co., 857 S.W2d 555, 559 (Tenn. 1993). The
movi ng party has the burden of proving that its notion
satisfies these requirenments. Downen v. Allstate Ins
Co., 811 S.W2d 523, 524 (Tenn. 1991).

The standards governi ng the assessnent of evidence
in the summary judgnment context are also well estab-
I ished. Courts must view the evidence in the |ight nost
favorable to the nonnoving party and nust al so draw all
reasonabl e inferences in the nonnoving party's favor
Byrd, 847 S.W2d at 210-11. Courts should grant a summary



j udgnment only when both the facts and the conclusions to
be drawn from the facts permt a reasonable person to
reach only one conclusion. Id.

Carvell v. Bottons, 900 S.W2d 23 (Tenn. 1995).

Rul e 56. 05 provi des that the nonnoving party cannot
sinply rely wupon his pleadings but nust set forth
specific facts showing that there is a genuine issue of
material fact for trial. "If he does not so respond,
sumary judgnment . . . shall be entered against him"
Rule 56.05. If the notion is denied, the noving party
"has sinply lost a prelimnary skirm sh and nust proceed
totrial." WIllianmson [Cy. Broadcasting v. W Cvy. Bd.
of Ed., 549 S.W2d 371 Tenn. 1977)] at 372.

Byrd v. Hall, 847 S.W2d 208 (Tenn. 1993).

In this case, the plaintiff has failed to respond by affidavit
or otherw se produce conpetent evidence to denonstrate that there
is a genuine issue of a material fact. Further, he did not take
advantage of Rule 56.06 and file an affidavit that he cannot
present facts essential to justify the opposition for reasons

stated in the affidavit.

VWiile it is the policy of this court to construe pleading,
etc., as favorably as possible to a non-lawer, pro se litigant, we

cannot conpletely ignore prevailing |aw

The record reflects that the notion for summary judgnent dated
March 15, 1996 was filed on March 18, 1996. The notion contains a

certificate of service showing that the notion was served on the



plaintiff by mail. The certificate is dated March 15, 1996. On
April 15, 1996, the plaintiff filed a pleading styled "Mition to
Strike the Defendant's Mdtion to Dismss.” The pleading was not
filed under oath and, therefore, cannot be treated as an affidavit
in opposition to the defendants' notion for sunmary judgnent.
Furt her pl eadi ngs were subsequently filed but are not material to

the issues presented on this appeal.

On July 22, 1996, the defendants filed a notice that the
notion for summary judgnment woul d be heard on Septenber 3, 1996.
The notice contains a certificate of service that a true and exact
copy had been served on the plaintiff "by depositing sane in the
United States Mail, this 18th day of July, 1996." On August 13,
1996, the plaintiff filed an unsworn pl eadi ng styled "Rebuttal and
Response to Motion to Dismss.” On Septenber 6, 1996, an order was

entered sustaining the notion for sunmary judgnent.

On Septenber 30, 1996, the plaintiff filed an unsworn "Mbdti on
to Alter or Anend Judgnent.” Plaintiff filed with the notion a
letter fromM. Ogle to Ms. Pat Lowe, acknow edgi ng receipt of a
cashier's check in the anount of $10,000.00. The letter stated "Of
this anount, $7,500.00 will be my retainer and it i s nonrefundabl e.
The anount of $2,500.00 will be put in an account to be used for

expenses in preparation for the case. ..." An affidavit of



Patricia S. Lowe was also filed which stated, anong other things,

the foll ow ng:

2. | do not personally have any know edge of the | aw
and do not and have not been a party to this lawsuit.

3. The noney that was sent to M. Ogle to retain him
for this case was a gift to ny brother (Janes E.
Swi ggett) and any nonies due for refund or settlenent
shoul d be directed to Janes E. Swi ggett.

4. 1 do not wsh to be contacted by M. Qgles'
officeinreference to this case or for any ot her reason.

On May 12, 1997, the court entered an order overruling the
notion to alter or amend the judgnment, stating that there is no
basis in law or fact for the relief requested. W concur with the

result reached by the trial court.

In sum and substance, the affidavit of the defendant, Ogle,
standi ng unrebutted, constitutes grounds for a summary judgnent as
a matter of law. No countervailing evidence or any reason has been
advanced by the plaintiff which would prevent the entry of a
summary judgnent against him Assuming that the plaintiff's
sister, Patricia S. Lowe, was not a necessary party, the result
woul d be the sane. Therefore, we concur with the result reached by

the trial court.



The appellant has filed notions in this court asking that we
consi der post-judgnent facts. W have reviewed the post-judgnent
facts which the plaintiff has proposed for our consideration. Even
if we were to consent to consider the post-judgnent facts, nothing
I's presented which would alter the opinion in this case. Accord-

ingly we decline to formally consi der the post-judgnent facts.

W affirm the judgnent of the trial court. Costs of this
appeal are assessed agai nst the appellant and this case i s remanded

to the trial court.

Don T. McMurray, Judge

CONCUR:

Houston M Goddard, Presiding Judge

Charl es D. Susano, Judge



APPENDI X

| N THE CHANCERY COURT FOR JOHNSON COUNTY, TENNESSEE

JAMES E. SW GCETT,

Pl aintiff,

V. No. 4702

CARL R O&E, JR,
and J. M CHAEL KERR

Def endant s.

pherrrerr bk Prie b et

Comes now the Affiant, Carl R Qgle, Jr., and after having

first been duly sworn according to | aw, nakes the foll ow ng oath:

1. I, Carl R (Ogle, Jr., am a citizen and resident of
Jefferson County, Tennessee. | have personal know edge of the
i nformati on contained herein. | obtained ny |aw degree fromthe

Uni versity of Tennessee School of Lawin 1975, and was adnmitted to
the Tennessee Bar that sanme year. I have been licensed and
practicing law in Jefferson County, Tennessee for over twenty
years. | amin the general practice of lawwi th a concentration in
civil and crimnal litigation. | amlicensed to practice in all
courts of Tennessee, the United States District Court for the
Eastern District, the United States Court of Appeals for the Sixth
Circuit, and the United States Suprene Court. | amfamliar with
the standards of <care, conduct, and conpetency required of
attorneys in Tennessee and the United States Federal Court system

2. M. Janes Swi ggett corresponded with ne several tines in
|ate 1992, begi nning on or about Septenber 2, 1992. M. Sw ggett
was seeking an attorney to represent him in a civil rights
conplaint that he had filed in the United States District Court for
the Eastern District of Tennessee against officials of Hawkins
County and G eene County, Tennessee. On Novenber 17, 1992, |
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informed M. Swiggett that | did not have enough information on
which to nake a decision as to whether or not | could represent
him He provided ne with the conplaint and sone other documents,
and | inforned himby letter of January 8, 1993, that | could not
see ny way clear to be involved in his lawsuit because of tine
restraints. | further informed him that should he be able to
obtain a continuance of his trial date, and wanted ne to represent
him that | would require a sizable retainer. M. Sw ggett was
persistent in wanting ne to represent him and persuaded his
sister, Pat Lowe, to pay our fee of $7,500.00, and a further anount
of $2,500.00 to be used for expenses in preparation of the case.
| acknow edged receiving the $10,000.00 to Ms. Pat Lowe on March 2,
1993. At that tinme, Ms. Lowe lived in Maryville, Tennessee. I
then represented M. Swiggett in the United States District Court
and the Sixth Crcuit Court of Appeals, and until he decided on
March 22, 1995, that he did not wsh to file a wit of certiorar
tothe United States Suprene Court. M. Swi ggett's case against all
def endants was dism ssed by Order of the United States District
Judge, Thomas G Hall [sic] on Cctober 7, 1993, by grant of summary
judgnment as to all defendants. The notions for summary judgnent
were granted in part because of M. Sw ggett's deposition, which
was taken prior to ny representing him In that deposition, he
made several adm ssions which the court relied upon in granting
sumary judgnent. One cause of action was di sn ssed because of the
statute of limtations. On behalf of M. Sw ggett, we appealed to
the United States Sixth Circuit Court of Appeals, and the judgnent
of the United States District Court was upheld on February 24,
1995.

3. During the entire prosecution of this case, at both the
trial court and appellate court level, M. Sw ggett was an active
and interested participant. He was kept fully infornmed at all
stages of the proceedings through witten correspondence and
extensive tel ephone conversations, primarily with M. Kerr. M

Swi ggett was assisted by a legal aid or "jail house |awer"™ during

11



t hese proceedings, and frequently offered suggestions and input
into his case. M. Swiggett did not appear to be dissatisfied with
the legal representation he was receiving until the trial court
granted sunmary judgnent. Even then, he expressed satisfaction
with the preparation and briefing of his appeal. Again, he
provided input and suggestions in the appeal process after
consultation with his legal aid at the prison. H s conplaints
about his representation arose only when the United States Court of
Appeals for the Sixth Crcuit confirmed the judgment of the
District Court.

4, M. Swiggett's main concern seened to be that we had not
filed for summary judgnent on his behalf. This would have been a
usel ess pl eadi ng under the facts of his case.

5. M. Swi ggett's conplaint to ne, prior to the filing of
his conplaint in the Chancery Court of Johnson County, was that he
wanted a refund of his retainer and expense noney. It was clearly
explained to M. Sw ggett and confirnmed by his sister, Pat Lowe,
who paid the retainer and expense npbney, that the $7,500.00
retai ner woul d be nonrefundabl e.

6. M. Swi ggett has also demanded return of any unused
portion of the $2,500.00 paid by his sister for expenses. A good
portion of this noney was used for expenses, which included
printing and copying costs, tel ephone bills, and transportation to
Cincinnati, Chio, to argue before the United States Sixth Circuit
Court of Appeals. Any unused portion remains in my Trust Account
and it is nmy opinion that the refund of this noney woul d be due to
Ms. Pat Lowe, who advanced the noney. Ms. Lowe had nade no denmand
for the noney. It is ny understanding that she no | onger lives in

Tennessee, and | am unaware of her current address. M. Sw ggett

has not provided ne with her whereabouts. |If he does so, or if she
contacts me, | will be glad to refund any anounts due to her.
7. | have reviewed the file in this case, and it is ny

prof essi onal opinionthat | represented M. Swi ggett throughout the

case in a conpetent nmatter, [sic] and certainly wthin the

12



standards of care, conpetency, and conduct expected of attorneys in
Tennessee. The sane is true for J. Mchael Kerr, ny associate and
enpl oyee.

FURTHER AFFI ANT SAI TH NOT.

[S Carl R Qgle, Jr.
CARL R OGE, JR

STATE OF TENNESSEE
COUNTY OF JEFFERSON
Sworn to and subscribed before me this 15th day of March 1996.

[/ s/ Kasey Chesney
NOTARY PUBLI C

My Commi ssi on Expires 1/18/ 2000
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IN THE COURT OF APPEALS OF TENNESSEE
AT KNOXVI LLE

JAMES E. SW GGETT, JOHNSON CHANCERY

C. A NO 03A01-9709-CH 00430
Plaintiff-Appellant

)

)

)

)

)

)

;

) HON. G RICHARD JOHNSON
)  CHANCELLOR
)

)

)

)

)

)

)

)

)

VS.

CARL R OGE, JR, and AFFI RVED AND REMANDED

J. M CHAEL KERR

Def endant s- Appel | ees

This appeal cane on to be heard upon the record from the
Chancery Court of Johnson County, and briefs filed on behalf of the
respective parties. Upon consideration thereof, this Court is of
opi nion that there was no reversible error in the trial court.

W affirm the judgnent of the trial court. Costs of this
appeal are assessed agai nst the appellant and this case i s remanded

to the trial court.

PER CURI AM



